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alogies of real estate have been departed part of the vendor, or where he has re- 
from, and the price paid or the consid- ceived the insurance money but failed 
eration money, is not considered conclu- to apply it towards the restoration of the 
sive, but the actual value is inquired premises, the vendee cannot insist upon 
into : Sedgwick on the Measure of such application of the insurance money, 
Damages, vol. 1, p. 556. whic , in point of fact, would be to in- 
Upon the whole it appears that even crease the value of his bargain by sub- 
though under special circumstances a stituting newly built premises for old 
eourt of equity might come to the relief and perhaps dilapidated ones, unless 
of a vendee so as to enable him to re- such has formed a part of the original 
cover his purchase-money, in the event contract. Where the contract is exe- 
of the destruction of the premises by fire cuted and not merely executory, as in 
pending the completion of the contract, the case before us, there is no room for 
as for instance, where there has been any relief even by a court of equity, 
criminality or gross carelessness on the Hugh Weightman. 



RECENT AMERICAN DECISIONS. 
Supreme Court of the United States. 

THE MAHONEY MINING COMPANY, Plaintiff in Ekror, v. THE 
ANGLO-CALIFORNIAN BANK (Limiteiv). 
Where a mining company, by its charter, had power to raise money for use in its 
corporate business, and in the ordinary course of its business drew money from its 
bank account upon checks of the president and secretary which were an overdraft 
on its aceount, the presumption will be indulged that these officers had power to 
make an overdraft, and that in making it, not only that they did not exceed 
their authority, but that the moneys thus obtained were paid over to or received 
by the company. 

In Error to the Circuit Court of the United States, for the 
District of California. 

The plaintiff in error, a mining corporation, was organized 
under the laws of California in 1873. From that time until the 
21st of June 1877, its treasurer was the defendant in error, a 
hanking corporation created under the laws of Great Britain and 
doing business in the city of San Francisco. During that period 
the moneys of the mining company were, from time to time, 
deposited with its treasurer, and were paid out upon checks signed 
by the president and secretary of the company. In addition, the 
bank allowed the account of the company to be overdrawn upon 
like checks. Such overdraft, including proper allowance for inter- 
est, amounted, on the 21st of June 1877, to $6319.59. 

On the day last named, at 11 o'clock a. m., in an action then 
pending in the District Court of the Nineteenth Judicial District 
of California, in and for the city and county of San Francisco, 
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wherein certain stockholders of the mining company were plaintiffs, 
and Ignatz Steinhart, S. Heydenfeldt, P. N. Lilienthal, Otto 
Esche, F. N. Benjamin, and the mining company, were defendants 
— which action had been brought to remove those persons from 
office as directors of the mining company — a decision was 
announced by the court that the election under which said persons 
acted as directors was invalid and void, and that they should be 
ousted and removed. When that decision was announced, the 
findings of fact by the court, as well as its judgment in conformity 
with the decision, were reduced to writing and dated of that day. 
They were, however, not filed with the clerk of the state court 
until June 22d 1877, upon which day the judgment was recorded 
by the clerk. 

In the afternoon of June 21st 1877, after the announcement by 
the judge of the state court of his decision, the individuals above 
named met as a board of directors of the mining company, when 
its president informed them that the account of the company with 
the bank, its treasurer, was overdrawn to the amount of. $6319.59, 
gold coin of the United States, and that the manager of the bank 
requested either the money or the note of the company. A reso- 
lution was thereupon adopted authorizing the president and secre- 
tary to execute, and they then did execute, in behalf of the 
company, a note for $7500, payable, principal and interest, in 
coin, to cover as well the amount overdrawn as other anticipated 
advances. But no such advances were afterwards made. 

When the foregoing resolution was passed, the persons partici- 
pating in its adoption had notice of the decision announced by the 
state court in manner and form as stated. 

The present action was to recover from the company the amount 
of its overdraft. The complaint contained two paragraphs or 
counts : one, for $6351.72 gold coin, on an account, as of June 
26th 1877, for money lent by the bank to the company, and for 
money paid, laid out and expended by the former to and for the 
"use of the latter ; the other, for a like amount with interest, being 
the balance alleged to be due upon the note referred to, after 
deducting all just offsets, which note, it was averred, was given in 
consideration of the amount due the bank upon an account stated 
between the parties on the 21st of June 1877. 

The court gave judgment against the company for the amount 
of the overdraft, with interest at the rate specified in the note ; 
whereupon, the company took the present writ of error. 



102 MAHONEY MINING CO. ». BANK. 

The opinion of the court was delivered by 

Harlan, J. — We are all of opinion that the bank is entitled to 
recover the amount of the overdraft as shown by the checks signed 
by the president and secretary of the mining company. 

Upon the board of directors of the mining company was 
imposed, by the laws of California (Civil Code, sect. 305), the 
duty of exerting its corporate powers, and of conducting and 
controlling its business and property. Among the powers which 
the company had (Civil Code, sect. 354), was the power " to enter 
into any obligations or contracts, essential to the transaction of its 
ordinary affairs, or for the purposes for which it was created." 
Necessarily, therefore, the board had authority not only to desig- 
nate the banking institution in which the money of the company 
should be deposited, but to prescribe the mode in which, and the 
officers by whom, it should be withdrawn, from time to time, for 
the use of the company. It is equally clear that the board had, 
as incident to the general powers conferred by law upon the com- 
pany, power to borrow money for the purposes of the corporation, 
and to invest certain officers with authority to negotiate loans, to 
execute notes, and to sign checks drawn against its bank account. 
And it is settled law that the existence of such authority in sub- 
ordinate officers may, in the absence of express statutory prohi- 
bition, be shown otherwise than by the official record of the 
proceedings of the board. It may be established by proof of the 
course of business between the parties themselves ; by the usages 
and practice which the company may have permitted to grow up in 
its business ; and by the knowledge which the board, charged with 
the duty of controlling and conducting the transactions and pro- 
perty of the corporation, had, or must be presumed to have had, 
of the acts and doings of its subordinates in and about the affairs 
of the corporation. Since checks against the account of the 
mining company must, in the ordinary course of its banking busi- 
ness, have been signed by some officer or officers designated for 
that purpose, the bank had the right, in view of the long period 
during which the checks of that company were signed by its presi- 
dent and secretary — without objection, so far as the record shows, 
upon the part of the company's board — to assume that those 
officers had been invested with authority to sign all checks drawn 
against the company's bank account. So long, therefore, as the 
mining company had money to its credit on the books of the bank, 
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the latter, in the absence of notice that the president and secre- 
tary of the former had no authority to sign checks, was justified 
in honoring all checks signed by those officers. This mnch we do 
not understand counsel to dispute. Their contention, upon this 
branch of the case, relates mainly to the liability of the mining 
company for the amount of any overdraf checks signed by its 
president and secretary. 

Touching that liability, we have to say that since the mining 
company had power, under its charter, to raise money in that 
mode, for use in its corporate business, and since an indebtedness 
thus created would, in the usual course of business, be evidenced 
by the checks of its president and secretary, the presumption 
should be indulged, not only that those officers, in making an 
overdraft, did not exceed their authority, but that the moneys 
thus obtained were paid over to or received by the company. But 
that is a mere presumption arising from the conduct of the parties, 
as well as from the general mode in which corporations organized 
for profit conduct their business. That presumption, if not, under 
the special circumstances of this case, conclusive, might have been 
overthrown by affirmative proof of want of authority, express or 
implied, in the president and secretary of the mining company to 
make overdraft checks, and by proof that the company did not 
receive the money paid thereon by the bank. There is, however, 
no such proof in this case. The finding is entirely silent as 
to whether the company did not receive and use the money. And 
the finding that " no resolution or special authority of the defend- 
ant was shown authorizing its president and secretary, or either 
of them, to overdraw its account in bank," fairly interpreted, 
means nothing more than that no proof was made, either way, on 
that point. It does not necessarily imply that a resolution to that 
effect was not, in fact, passed, nor that such special authority was 
not, in fact, given. The meagre evidence upon which, according 
to the special finding, the case was tried below, is, we think, 
insufficient to overturn the presumption which should be indulged 
in favor as well of the bank as of the integrity and fidelity of the 
officers of the mining company. 

This conclusion renders it unnecessary to consider any other 
question in the case. The judgment is affirmed. 

Authority in an officer or agent of a different from that prescribed by its 
corporation to do certain things on its charter or by-laws, may be implied from 
behalf, or perform them in a manner evidence of an habitual usage or course 
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of dealing notorious to the company, on 
the part of the officer or agent, in ac- 
cordance with which he did the act in 
question. 

Thus, in the following instances, clas- 
sified according to the nature of the 
act: — 

1 . Notes, Bills, &c. The company 
has been held liable upon notes issued 
by its treasurer : In re Great Western 
Telegraph Co., 5 Biss. 363, or by its 
agent : Butts v. Cuthbertson, 6 Ga. 166 ; 
upon a bill of exchange signed by the 
president only, and not, as required by 
the charter, countersigned by the secre- 
tary : Witte v. Derby Fishing Co., 2 
Conn. 260 ; upon a bill of exchange 
signed only by the cashier and not 
countersigned by the comptroller : Saf- 
ford v. Wijckoff, 4 Hill. 442 ; upon a 
certificate of deposit signed only by the 
cashier, instead of by the president, 
vice-president and cashier : Barnes v. 
Ontario Bank, 19 N. Y. 152; upon an 
unsealed obligation for borrowed money 
where the company's charter authorized 
it only to ' ' borrow money and issue 
their bonds therefor:" McCullough v. 
Talledega Ins. Co., 46 Ala. 376; and 
sec Jones v. Trustees, 46 Id. 626 ; San 
Francisco Gas Co. v. San Francisco, 9 
Cal. 471 ; upon the cashier's endorse- 
ment of a bill of exchange, although the 
charter declared the bank should be 
liable upon no contract or obligation 
whatever not signed by the president 
and countersigned by the cashier : Mer- 
chants' Bank v. Central Bank, 1 Ga. 
418 ; upon a draft drawn by the presi- 
dent in the absence of the cashier, al- 
though a temporary cashier was acting : 
Neiffer v. Bank, 1 Head. 162 ; and see 
Falmer v. Yates, 3 Sandf. 137 ; upon 
a check certified by a teller : Farmers' 
Bank v. Batchers' Bank, 16 N. Y. 125 ; 
Cooke v. State Bank, 52 N. Y. 96 ; s. c. 
50 Barb. 592 ; Clarke National Bank v. 
Bank of Albion, 52 Id. 592 ; Girard 
Bank v. BankofPenn Tsp., 39 Penn. 
St. 92 ; Willetts v. Phoenix Bank, 2 



Duer 121 ; Meads v. Merchants' Bank, 
25 N. Y. 143 ; Merchants' Bankx. State 
Bank, 10 Wall. 604 : contra, see Mxtssey 
v. Eagle Bank, 9 Mete. 306, deciding 
that a bank is not liable upon the tel- 
ler's certification of a check, although it 
be s own that there was a usage for the 
teller to certify checks as "good ;" and 
U. S. v. Fleckner, 8 Mart. (La.) 141, 
309, holding that the endorsement by its 
cashier, of a note belonging to a bank, 
is insufficient to transfer the note unless 
the act of the cashier was authorized ; 
and that authority cannot be established 
by showing that it is the common usage 
of all the banks in the city to transfer 
their notes and bills by the cashier's en- 
dorsement. 

2. Insurance Contracts. A cor- 
poration has been held liable upon a 
policy of insurance countersigned by the 
president's assistant instead of the secre- 
tary : Bulkley v. Derby Fishing Co., 2 
Conn. 252 ; upon a policy signed by an 
agent instead of the president or rice- 
president and secretary : City of Daven- 
port v. Peoria Ins. Co., 17 Iowa 276; 
upon a verbal agreement to insure made 
by the president only : Commercial, frc, 
Ins. Co. v. Union, Src, Ins. Co., 19 
How. 318 ; upon an agreement as to re- 
moval of property signed by an agent 
only and not by the president and sec- 
retary : New England Fire Ins. Co. v. 
Schettler, 38 111. 166. 

3. Monet. A corporation has been 
obliged to pay money borrowed for it by 
its secretary: Beers v. Phanix, SfC, Co., 
14 Barb. 358 ; and by an agent: Allen 
v. Citizens' Steam Nav. Co., 22 Cal. 
28. 

4. Goods. For goods supplied upon 
the orders of a chairman, deputy chair- 
man and secretary : Smith v. Hull Glass 
Co., 11 C. B. 897. 

5. Services. It has been held liable 
upon a contract for services made by 
less than the number of directors legally 
required : Bradstreet v. Bank of Royal- 
ton, 42 Vt. 128 ; upon a contract to pay 



MAHONEY MINING CO. v. BANK. 



105 



commissions made by directors who in- 
dividually agreed to it in writing at dif- 
ferent times, instead of acting simul- 
taneously as a board : Tn re Bonellis Tel. 
Co., L. R., 12 Eq. 246 ; see Edgerly v. 
Emerson, 23 N. H. 555 ; and upon the 
vice-president's contract for services : 
Shimmel v. Erie Railway Co., 5 Daly 
396. 

6. Transfers of Stock. Usage has 
been decided to render binding upon the 
company a transfer of stock, although 
the officers making the transfer dispensed 
with seven days' notice thereof required 
by the charter to precede the transfer : 
Re Royal British, 26 L. J. Ch. 545 ; 
and see Chamhersburg Ins. Co. v. Smith, 
11 Penn. St. 120 ; Bargatev. Shortridge, 
5 H. L. Cas. 297 ; Union M. Co. v. 
Rocky M. National Bank, 2 Col. 248 ; 
and also Stamford Bank v. Ferris, 17 
Conn. 259 ; Fairfield v. Adams, 16 
Tick. 381 ; New England, frc, Ins. Co. 
v. Chandler, 16 Mass. 275-. 

Usage may authorize the transfer of 
stock certificates by endorsement in blank: 
Kortright v. Commercial, Sfc, Bank, 
20 Wend. 91 ; 22 Id. 348, and it may 
validate notices to stockholders which 
are published in newspapers instead of 
being personally served : Ball v. United 
States Ins. Co., 5 Gill (Mdi) 484 ; and 
if it is the usage of a bank not to 
permit stock to be transferred while 
the holder is indebted to the bank, a 
stockholder who becomes its debtor 
knowing such usage is bound by it, and 
neither he nor his assignees with notice 
of the usage can maintain an action for 
a refusal to permit a transfer of his stock 
before the debt of the stockholder is 
paid. The effect of the usage in this 
case is to give the bank a lien upon the 
stock for its holder's debt.' " The bank 
had an undoubted right to say to any 
stockholder : ' We discount your note, 
but remember until it is paid we shall 
hold your stock in security ; you shall not 
be permitted to transfer it until you pay 
us.' There is nothing unfair in this. 

Vol. XXX.— -14 



The terms arc known and accepted, as 
between the parties to the present agree- 
ment, the stockholder and the bank. 
This amounts to an hypothecation, a 
pledge of stock. How it would have 
been in controversy between a bona 
fide purchaser for valuable consideration 
and without notice, who pays his money 
to the stockholder on the faith of the 
certificate, intrusted with the symbol of 
the property, the constructive legal pos- 
session, the title deed, on its face an 
instrument transferable and assignable, 
I do not give any opinion. It is a very 
different question. But as between these 
parties, call this answer of the bank 
what you please, lien, set-off, legal or 
equitable pledge, retainer, stoppage, 
course of dealing, general understand- 
ing, nsage, contract express or implied, 
it is a bar in law and equity to this 
action." Per Doncan, J., in Morgan v. 
Bank of North America., 8 S. &R. (Pa.) 
73. 

7. Payment to Bawk Clerk not 
authorized to Receive. In Man- 
hattan Co. v. Lydig, 4 John. 377, A., in- 
stead of delivering his money to the re- 
ceiving-teller of the bank, handed it 
from time to time to a book-keeper of 
the bank, who was also employed to 
keep A.'s books, to carry and deposit it 
in the bank for A. The book-keeper 
kept part of the money and A. sought 
to hold the bank for it. The court de- 
cided the book-keeper to have been A.'s 
agent in receiving the money, and that 
A. must stand the loss. 

In Thatcher v. Bank, 5 Sandf. 121, 
the plaintiff had no account with the 
bank, but having an obligation about to 
become payable at the bank, left money 
to meet it with the paying-teller, who 
failed to pay the obligation upon matur- 
ity, and plaintiff sought to recover 
damages from the bank therefor. It was 
shown that the paying-teller had no au- 
thority to receive money for the bank, 
and that when lie did receive money from 
persons having no account with the bank 
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with which to pay their maturing obli- 
gations, he did it only occasionally, and 
as a favor ; that he sometimes refused, 
and that when pressed into taking it fnm 
them, he kept it separate from the funds 
of the bank. The cashier knew that the 
teller did this occasionally, and did not 
forbid it, but the court declined to infer 
from this an assent by the bank that the 
teller should receive money for it ; he 
was decided to be agent of the person 
who left the money, and the bank was 
held not liable. 

Terrell v. Branch Bank, 12 Ala. 502, 
decides that a director was not the agent 
of the bank in receiving a renewal note. 
And see Sterling v. Marietta, Sf-c, Co., 
11 S. &R. 179. 

In these cases there was no authority 
given by the bank to the book-keeper, 
paying-teller or director to act for the 
bank in the manner in question. The 
cases decide that no such authority was, 
in fact, given, expressly cr by implica- 
tion. But they do not hold that author- 
ity could not be implied from usage, if 
the usage were shown to exist. 

Indeed, Pcek, J., in Thatcher v. 
Bank, supra, said, with reference to a 
usage authorizing the paying-teller to re- 
ceive money on behalf of the bank. 
* * * t< 'W e are no t to be understood 
as saying that a bank in a case like the 
present may not be rendered liable by 
proper evidence of such a general usage, ' ' 
&c. And see East, frc, Bank v. Gove, 
57 N. Y. 597. 

There does not appear to be any dan- 
ger to the corporation in allowing its 
agents authority to be implied from a 
continued course of dealing known to 
the company. "If any officer vested 
with certain powers should in any in- 
stance violate them, and attempt illegally 
to subject the corporation to any obliga- 
tion, such corporation may instantly on 
the discovery disavow the act and pre- 
vent a repetition ; and then as there 
will be neither law nor usage to sanction 
the transaction, it will not be binding." 



Per Swift, C. J., in Btdkley v. Derby 
Fishing Co., 2 Conn. 252. In this case 
the opinion was expressed that, unlike 
the case of a presumption of title, 
arising from long-continued possession 
and enjoyment, the usage need not be 
■ ancient. 

Notice. — But where usage is relied 
upon to show implied authority in 
a corporate agent, it must also be 
shown that the company knew of 
the usage : Johnson v. Concord Rail- 
road Co., 46 N. H. 213; Dietrich v. 
Pennsylvania Railroad Co., 71 Penn. St 
432. Such knowledge on the part of 
the company may of course be express 
or it may be implied from the notoriety 
of the usage. Thus it has been decided 
that the open and notorious custom of 
all the ticket agents and conductors em- 
ployed by a railroad company to pay out 
illegal notes in making change to pas- 
sengers is evidence as to whether the 
custom was authorized by the company . 
Judge Black said : "* * * Where a 
conductor pays out an illegal note in 
change to a passenger, the penalty can- 
not be recovered from the company 
without proof that he had the authority 
of the president, directors and treasurer, 
or some of them. But is it necessary 
that this proof should come in any par- 
ticular form ? Will nothing do but a 
solemn resolution of the directors in full 
meeting assembled ? May it not be in- 
ferred from circumstances ? Surely it 
may. In the present case the offer was 
to prove not only that a large number 
of small notes was passed upon two 
persons in the course of a short time, 
but that it was the open and notorious 
custom of [as we understand it] all the 
ticket agents and conductors employed 
by the defendants to issue notes of a 
similar character. Now what is the 
natural presumption from this? May 
a jury infer that the superior officers of 
the company knew of the custom and 
approved it ? or must the court, as a 
matter of law, determine without sub- 
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mitting it to a jury, that all the conduc- 
tors and agents were habitually violating 
the orders of their masters, as well as 
an act of the legislature f It is for the 
jury to say what is the natural presump- 
tion which arises out of such facts, and 
there is no rule of policy which requires 
us to make any legal or fictitious pre- 
sumption on the subject. I will not say 
what verdict ought to be given on such 
evidence, but I am very clear, that no 
man who is not a juror in the case has 
the right to decide that the president 
and directors were ignorant and there- 
fore innocent of a custom which was 
open, public and notorious:" Common- 
wealth r. Ohio, frc, Railroad Co., I 
Grant Cas. 350. 

Aside from the implication from 
usage of authority in the officer or agent 
to make the contract in question, a 
strong reason for holding the company 
liable in these cases is that it had re- 
ceived the consideration and benefit of 
the contract, and hence should not be 
permitted to repudiate it, and thus take 
advantage of its own wrong. In Bur- 
gate v. Shortridge, supra, Lord St. 
Leonards said : "It does not appear 
to me that if by a course of action the 
directors of a company neglect pre- 
cautions which they ought to attend to, 
and thereby lead third persons to deal 
together as upon real transactions, and 
to embark money or credit in a concern 
of this sort, these directors cannot, after 
five or six years have elapsed, turn 
round, and themselves raise tho objec- 
tion that they have not taken these 
precautions, and that the shareholders 
ought to have inquired and ascertained 
the matter. * * * The way, therefore, 
in which I propose to put it to your 
lordships in point of law is this : The 
question is not whether that irregularity 
can be considered as unimportant or as 
being different in equity from what it 
is in law, but the question simply is, 
whether, by that continued course of 
dealing, the directors have not bound 



themselves to such an extent that they 
cannot be heard in a court of justice to 
set up, with a view to defeat the rights 
of the parties with whom they have 
been dealing, that particular clause en- 
joining them to do an act which they 
themselves have neglected to do." 

Acceptance and enjoyment of the 
benefits accruing from the act or con- 
tract of its officers or agents, even 
thougli such act or contract be clearly 
ultra aires and outside of the charter 
powers of the company, will estop the 
company from repudiating such act or 
contract, and disclaiming responsibility 
for it : Zabriskie v. Cleveland, frc. , Rail- 
road Co., 23 How. 381 ; Bissell v. M. 
S., frc, Railroad Co., 22 N. Y. 258; 
Parish v. Wheeler, Id. 494 ; Cary v. 
Cleveland, Src., Railroad Co., 29 Barb. 
35 ; De Groffv. American, $c., Co., 21 
N. Y. 124 ; Argenti v. San Francisco, 
16 Cal. 255 ; McClure v. Manchester, 
frc, Railroad Co., 13 Gray 124; Chap- 
man v. M. R., frc, Co., 6 Ohio St. 137 ; 
Hale v. U. Mutual, frc, Co., 32 N. H. 
297 ; Railroad Co. v. Howard, 7 Wall. 
413 ; White v. Franklin Bank, 22 Pick. 
181; Tracy v. Talmage, 14 N. Y. 
162 ; Fister v. La Rue, 15 Barb. 323 ; 
Southern L. Lis. Co. v. Lanier, 5 Fla. 
110; Gould v. Town of Oneonta, 3 Hnn 
401 ; Hazlehurst v. Savannah, frc, Rail- 
road Co., 43 Ga. 54 ; Chicago Building 
Society v. Crowell, 65 111. 458 ; Bradley 
v. Ballard, 55 Id. 413; Bank v. Ham- 
mond, 1 Bich. L. 281 ; Silver Lake Bank 
v. North, 4 Johns. Ch. 370 ; Potter v. 
Bank of Ithaca, 5 Hill. 490 ; Suydam v. 
Morris Canal, frc., Co., Id. 491 note ; 
Sackett's Harbor Bank v. Lewis Co. 
Bank, 11 Barb. 213; Humphrey v. 
Patrons' Mercantile Association, 50 Iowa 
607. 

A fortiori, then, will acceptance and 
enjoyment of the benefits accruing from 
the acts or contracts of its officers or 
agents estop the company from repudi- 
ating them where such acts are not ultra 
vires but within the powers of the com- 
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pany, and only lack some formality or 
an express authority in the agent to 
validate them. 

And again, convenience and the 
necessities of business afford good rea- 
sons for implying, from usage, author- 
ity in an agent to act on behalf of the 
company in many ways without express 
authority from superior corporate offi- 
cials. The necessity of express author- 
ity would tend greatly to hinder and 
delay business transactions entirely 
legitimate. 

When the principal case was decided 
at the circuit {Anglo Cal. Bank v. 
Mahoney Mining Co., 5 Sawy. 255), 
Mr. Justice Field sustained the lia- 
bility of the mining company upon 
another and, apparently, an equally 
solid ground, namely : That the cor- 
poration, through the directors, had 
ratified the over-drafts. It will be re- 
membered that a decision of the state 
court declared these directors to have 
been illegally elected, and therefore to 
have no power, as directors, to act for 
the company. This decision was rendered 
June 21st 1877, at 11 o'clock a. m., 
and some of the directors were informed 
of if. Later on the same day they met 
and, as a board, they ratified the over- 
drafts. On the next day, June 22d, 
the decision of the state court was filed 
and entered of record. Mr. Justice 
Field held that the decree took effect 
only from the date of its record, up to 
which time the directors " were officers 
de facto holding under color of an elec- 
tion, having charge of the affairs of the 
company, and capable of binding it in 



all matters legitimately devolving upon 
directors of the company." Citing Baird 
v. Bank of Washington, 11 S. & R. 
411; Delaware $■ Hudson Canal Co. v. 
Pennsylvania Coal Co., 21 Penn. St. 131. 

" The fact," continued Judge Field, 
' ' that the directors, or some of them, 
were informed of the decision announced 
by the judge of the district court, 
where the resolution was passed, does 
not change the efficacy of the resolution 
as a ratification of the action of the 
president and secretary in making the 
over-draft. They knew that the de- 
cision was not necessarily final ; that 
it might possibly be changed upon 
petition of counsel, or upon the judge's 
own motion. They knew at least that a 
decision announced was not a decree 
entered, and they were not required to 
govern their action as though the one 
was equally operative as the other upon 
their position and rights as directors :" 
Anglo-Cal. Bank v. Mahoney Mining 
Co., supra. And see Union Mining Co. 
v. Rockey, frc., Bank, 2 Cal. 248, a 
case very similar to the principal case. 

Altogether, the decision of the princi- 
pal case seems to rest upon such solid 
foundations and to be so clearly right 
that one is tempted to wonder that the 
liability of the mining company was 
ever resisted, and to ask why a court 
three or four years behind in its business 
and overburdened with other more im- 
portant causes, involving far more 
doubtful questions, should have been 
asked to pass upon it. 

Adelbeet Hamilton. 



